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UNI TED STATES OF AMERI CA,
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vVer sus
RAFAEL ANTONI O URQUI LLA- AVALGCS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 1:04-CR-533-ALL

Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.
PER CURI AM *

Raf ael Antonio Urquill a-Aval os unconditionally pl eaded
guilty to unlawful presence in the United States after
deportation following a felony conviction for a drug trafficking
of fense. He was sentenced to 37 nonths of inprisonnent and three
years of supervised release. He appeals his conviction and
sent ence.

The Governnent correctly argues that U quilla-Aval os

unconditional guilty plea waived all non-jurisdictional defects

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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inthe trial court proceedi ngs agai nst Urquilla-Aval os and bars
an as-applied constitutional challenge to 8 U S.C. 8§ 1326(b).

United States v. Spruill, 292 F.3d 207, 215 (5th Cr. 2002);

United States v. Johnson, 194 F.3d 657, 659 (5th Cr. 1999),

vacated on other grounds and renmanded, 530 U. S. 1201 (2000),

prior opinion reinstated with nodification, 246 F.3d 749 (5th

Cr. 2001). However, Urquilla-Aval os’ unconditional guilty plea
did not waive his right to assert that 8 U S.C. §8 1326(b) was

facially unconstitutional. See United States v. Know es, 29 F.3d

947, 952 (5th Cr. 1994) (citing Menna v. New York, 423 U S. 61

62 (1975) (state court conviction)).

For the first time on appeal, Urquilla-Aval os contends that
the “felony” and “aggravated fel ony” provisions of 8 U . S. C
8 1326(b) are unconstitutional. As Urquill a-Aval os concedes,

this argunent is foreclosed by A nendarez-Torres v. United

States, 523 U. S. 224 (1998), which this court nust follow "unl ess
and until the Suprene Court itself determnes to overrule it.”

United States v. lzagquirre-Flores, 405 F. 3d 270, 277-78 (5th G

2005) (internal quotation marks and citation omtted), petition
for cert. filed (July 22, 2005) (No. 05-5469).

The conviction and sentence are AFFI RVED



